VIEN KIEM SAT NHAN DAN ~ CONG HOA XA HQI CHU NGHIA VIET NAM
TOI CAO Péoc 1ap - Tu do - Hanh phiic

Sb: 4688/VKSTC-V14 Ha Noi, ngay 09 thang 10 nam 2020
V/v: Huwdng dan, gidi ddp viedng mdc
trong qud trinh dp dung Piéu 201
BLHS nam 2015 (sira doi, b6 sung
nam 2017)

Kinh gui: Vién kiém sat nhan dan tinh Pht Tho

Phuc dap Cong vin sé 362/CV-VKSPT ngay 19/8/2020 ciia VKSND tinh Pha
Tho vé viéc huéng dan ap dung Piéu 201 BLHS nam 2015 (sira d6i, bo sung nam 2017),
sau khi trao d6i y kién v&i Vu 3 va Vu 7, Vu 14 VKSND t6i cao ¢o quan diém nhu sau:

1. P6i véi khoan tién thu lgi bat chinh dé xac dinh trach nhiém hinh sy

Vu 14 nhét tri véi cach xac dinh khoan tién thu lgi bat chinh néu tai Cong van $6
212/TANDTC-PC ngay 13/9/2019 ciia Toa 4n nhan déan t6i cao vé viéc thong bao két
qua giai dap truc tuyén mot s6 vudng mic xét xtr, boi vi, theo quy dinh tai khoan 1 Diéu
468 ctia BLDS nam 2015 thi: “Ldi sudt vay do cdc bén théa thudn. Truwong hop cdc bén
¢ théa thudn vé ldi sudt thi ldi sudt theo théa thudn khong duoc vuot qua 20%/nam
ciia khodn tién vay... Truong hop 1di sudt theo théa thudn vuweot qud ldi sudt giGi han
dwoc quy dinh tai khoan nay thi mirc ldi sudt viot qua khong co hiéu lyc”. Theo do,
khoan tién 14i vuot qua khong c6 hiéu luc va phai dugc coi 1a thu loi bat chinh dé xéac
dinh trach nhiém hinh su.

2. P6i véi xir ly khoan tién goc va khoan tién thu lgi bat chinh ma ngudi
pham tgi thu dwoc tir viéc cho vay lai nang

2.1. Vé xir ly khodn tién géc va lii twong ing véi marc 18i sudt 20%/ndam

Tién gdc 1a phuong tién pham toi nén can phai tich thu sung vao ngan sach nha
nuéc theo quy dinh tai diém a khoan 1 Diéu 47 BLHS nam 2015 (stra d6i, bo sung nim
2017). Trudng hop nguoi vay chua tra tién goc thi budc ngudi vay phai ndp dé sung vao
ngan sach nha nudc.

Dbi voi khoan tién 13i twong Gmg véi mic 14i sudt 20%/nam thi xac dinh day la
khoan tién do pham ti ma c6 va phai bi tich thu ndp ngan sach nha nudce.

2.2. Vé xar ly khodn tién thu lgi bét chinh (khodn tién lai twong #ng véi mic
|i sudt trén 20%/nim)

Khoan 13i twong tng véi muc 13i suat trén 20%/nam 1a khoan tién ngudi pham
t6i thu loi bat chinh ctia ngudi vay nén duoc tra loi cho ngudi vay. Theo do:
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(1) Truong hop ngudi vay di tra khoan 13i twong Gmg v6i mire 131 sudt trén
20%/nam cho nguoi cho vay thi tra lai cho nguoi vay khoan nay.

(2) Truong hop ngudi vay chua tra khoan 1di tuong (mg v6i muc 13i sut trén
20%/nam cho ngudi cho vay, tirc 1a chua phat sinh khoan thu loi bat chinh thi hanh vi
cho vay néu trén chua thoa min day du yéu té cau thanh t6i pham theo Diéu 201 BLHS
nam 2015 (stra d6i, bd sung nim 2017). Do vy, khong can dat ra noi dung “néu chua
tra 1di thi khéng can tich thu vi chwa c6 hdu qua” nhu Cong vin sé 362/CV-VKSPT da
neu.

2.3. Trwong hgp nguwoi cho vay tinh 13i sudt khac nhau trong tieng giai doan,
c6 giai doan 13i sudt gdp 05 lan tré 1én caa mac I3i sudt cao nhdt quy dinh trong
BLDS va tién thu lgi bét chinh théa man quy dinh tai Piéu 201 BLHS (giai doan 1):
Néu nguwoi vay chwa trd \3i ciia giai dogn 1 ndy ma cgng tong khodn ldi dé vao tién
goc dé tiép tuc vay véi mirc 13i sudt ma phap ludt cho phép (giai doan 2); dén khi bi
X Iy nhung ngwoi vay vén chura trd dwoc tién géc va |ai cia giai dogn 1 ma chi trd
13 trén téng goc va lai cia giai dogn 2

Viéc 1ap hop dong cong tong khoan 13i vao tién gdc dé tiép tuc cho vay véi muc
1ai suat ma phap luat cho phép (¢ giai doan 2) 1a viéc 02 bén da chét dugce sb tién cho
vay 13i niang bang hop dong vay no nay nham che gidu khoan tién thu lgi bat chinh.
Trong truong hop nay, can xem xét xir 1y trach nhiém hinh su ddi voi ngudi pham toi
vé hanh vi cho vay voi 13i sudt gap 05 1an tré 1én cua muc 13i suit cao nhat quy dinh
trong BLDS tai thoi diém va khoang thoi gian cho vay (& giai doan 1) néu thoa mén day
du yéu t6 cAu thanh tdi pham quy dinh tai Piéu 201 BLHS nam 2015 (stra d6i, b6 sung
nam 2017).

Trén day 13 y kién cua Vu 14 VKSND tdi cao vé viéc huéng dan ap dung Diéu
201 BLHS nam 2015 (sira d6i, b sung nam 2017), kinh giri VKSND tinh Pht Tho dé
tham khao./.

Noi nhén: TL. VIEN TRUONG
- Nhu trén; A
- B/c Vién truong VKSTC (dé b/c); , ;VU‘TRUQNG .
- B/c Nguyén Huy Tién, PVTTT VU PHAP CHE VA QUAN LY KHOA HQC
VKSTC (dé blc); q
- Vu 3, Vu 7 VKSTC (dé biét), Dé kv va déne dé
- Luu: VT, V14. (Da ky va dong dau)
Hoang Thi Quynh Chi
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